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JACOB D. DEATON, ISB #7470
LAW OFFICE OF JACOB D. DEATON, PLLC
776 East Riverside Drive, Suite 200
Eagle, Idaho 83616
Tel: (208) 685-2350
Fax: (208) 685-2351
Attorney for Defendant Van Camp

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER
OF THE DRIVING
PRIVILEGES OF:
JOHNATHAN PAUL VANCAMP

)
)
)
)
)
)

Case NoCV

OT 0921\ OJi

PETITION FOR JUDICIAL
REVIEW

Fee Category: L.3

)

)

Fee: $88.00

--------------------------)
COMES NOW, the above-named Petitioner, Jonathan Paul Van Camp, by and
through his attorney of record, Law Offices of Jacob D. Deaton, and for judicial review
of an agency action of the Respondent, Idaho Transportation Department, complains
and alleges as follows:
1.

This Petition is filed pursuant to and in accordance with Idaho Code
Sections 18-8002A(8) and 67-5270, et seq., and Idaho Rule of Civil
Procedure 84.

2.

Per Idaho Rule of Civil Procedure 84(d), Petitioner provides the following
information and statements:
a.

Idaho Transportation Department (hereinafter "lTD") is the name
of the agency for which judicial review is sought.
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b.

The District Court of the Fourth Judicial District, in and For the
County of Ada, is the title of the district court to which the petition
is taken.

c.

Findings of Fact and Conclusions of Law and Order, entered on or
about October 22, 2009, In the Matter of the Driving Privileges of
Hamish Allan Bell, lTD File No. 807 AOO 145069 (hereinafter
"Order), is the action for which judicial review is sought. A true
and correct copy of the Order is attached and incorporated hereto as
Exhibit A.

d.

Hearings via teleconference were held on October 21, 2009. Oral
argument and objections were recorded by the lTD. The Hearing
Officer in possession of the recordings is Mark Richmond, Idaho
Transportation Department, Drivers Services Section, P.O. Box
7129,3311 W. State St., Boise, Idaho 83707.

e.

The Petitioner intends to raise and assert on review the following
issues, without limitation:
1.

Whether the hearing procedures afforded the Petitioner by
lTD amounted to a denial of procedural due process under
the Constitutions of the United States and the State of
Idaho;

11.

Whether the hearing procedures afforded the Petitioner by
lTD were in violation of constitutional or statutory
provisions, andlor made upon unlawful procedure;

PETITION FOR JUDICIAL REVIEW - 2
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111.

Whether the findings of fact made by the Hearing Officer
are not supported by substantial evidence on the record as
a whole;

IV.

Whether the Hearing Officer exceeded statutory authority
and erroneously found that the evidentiary test
administered on Petitioner was conducted in compliance
with Idaho Code, IDAP A Rules, and the Idaho State Police
Standard Operating Procedures;

v.

Whether the Hearing Officer exceeded statutory authority
and erroneously found that the evidentiary testing
instrument was properly calibrated and approved for use on
the date Petitioner submitted to evidentiary testing;

VI.

Whether the Hearing Officer exceeded statutory authority
and erroneously found that the evidentiary testing
instrument functioned properly when the test was
administered to the Petitioner;

Vll.

Whether the Hearing Officer exceeded statutory authority
and erroneously found that the Petitioner was properly
advised of the consequences of submitting to evidentiary
testing as required by Idaho Code § 18-8002A(2);

Vlll.

Whether the Hearing Officer exceeded statutory authority
and erroneously found that the Petitioner was not denied
his due process rights;

PETITION FOR JUDICIAL REVIEW - 3
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IX.

Whether the Hearing Officer exceeded statutory authority
and erroneously found that Officer White followed all
procedures and requirements set forth pursuant to Idaho
law and the Idaho State Police Standard Operating
Procedures;

X.

Whether the Hearing Officer's Order is arbitrary,
capricious, or an abuse of discretion;

Xl.

Whether the Hearing Officer exceeded statutory authority
and erroneously relied upon the affidavit of Officer White,
when lTD had actual or constructive knowledge of
credibility issues of Officer White;

Xll.

Whether lTD's failure to disclose the information
regarding Officer White's credibility to the Petitioner
resulted in a denial of due process; and

Xlll.

Pursuant to Idaho Rule of Civil Procedure 84( d)(5), other
issues later discovered.

f.

Petitioner requests that lTD prepare the record and transcripts in
accordance with Idaho Code § 67-5275.

DATED this 5th day of November, 2009.
Law Offices of Jacob D. Deaton, PLLC

BY:~----
Jacob D. Deaton
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CERTIFICATE OF SERVICE
I hereby certify that on this 5th day of November, 2009, I caused to be served a
true and correct copy of the foregoing by the method indicated below, and addressed to
the following:
Idaho Transportation Department
Driver Services Section
P.O. Box 7129
Boise, Idaho 83707-1129
Facsimile: (208) 332-2002

D
D
D

~

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)

Jacob Deaton
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IN THE IDAHO TRANSPORTATION DEPARTMENT
STATE OF IDAHO
)
)

IN THE MATTER OF THE
DRIVING PRIVILEGES OF

IDAHO D.L. No. YB340936I
FILE No. 807A00145069

)
)

FINDINGS OF FACT AND

)

)
CONCLUSIONS OF LAW AND
ORDER

JOHNATHAN PAUL V AN CAMP

-------------------)
This matter came on for hearing October 21, 2009 by telephone conference.
Jacob Deaton, attorney at law, represented Van Camp.
The suspension set out in the Notice of Suspension served pursuant to
Idaho code §18-8002A* is SUSTAINED.

EXHIBIT LISTt
The hearing examiner received the following exhibits into evidence as part
of the record of the proceeding:
1.

Notice of Suspension

2.

Notice of Suspension - Goldenrod

3.

Evidentiary test results

4.

Affidavit of Probable Cause

5.

Envelope from law enforcement agency

6.

Certification of Receipt of Law Enforcement Documents

00009
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7.

Petitioner's request for hearing

8.

Urine test results

9.

Notice of Suspension served by lID

10.

Notice of Suspension Information Sheet

11.

Certificate of mailing

12.

Driver license record;
A. ISP list of Drug Recognition Experts

ADMINISTRATIVE PROCEEDINGS§

Mr. Deaton argued:
1.

The Supreme Court's decision in Reisenauer requires the drug
present be intoxicating.

2.

The Court of Appeals decision in Feasel cites Reisenauer and
requires the presence of an intoxicating drug.

3.

There needs to be either some written certification or some other
standard stating the drug is intoxicating.

4.

The Notice of Suspension is dated the 5th of July.

5.

The officer could not have known the urine test results were a
failure as marked on the bottom of the Notice of Suspension.

6.

Exhibit 3 indicates the observation period started exactly 15
minutes prior but without knowing the seconds the test results
are not valid.

7.

The ISP website provides a list of officers trained to be a DRE.
ooo~o
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S.

The arresting officer in this matter is not listed on the ISP DRE list.

The DRE reference in the affidavit will not be considered by the hearing
exarmner.

ISSUES RAISED AT HEARING IN ADDITION TO ISSUES SET FORTH IN
IDAHO CODE §18-8002A **

1.

Does the record establish a violation of Idaho code §1S-S004?

2.

Is the Notice of Suspension valid?

3.

Did a valid observation period occur?

FINDINGS OF FACT
I, having heard all issues raised, having considered the exhibits admitted
as evidence; having considered the matter herein; and being advised in the
premises and the law, make the following Findings of Fact:
PURSUANT TO IDAHO CODE §18-8002A(7) THE PETITIONER HAS THE BURDEN
OF PROOF BY A PREPONDERANCE OF THE EVIDENCE REGARDING ALL IDAHO
CODE §18-8002A STANDARDS AND ALL ISSUES RAISED BY THE PETITIONER.

1.
DID OFFICER WILSON HAVE LEGAL CAUSE TO STOP THE VEHICLE
DRIVEN BY V AN CAMP?

1.

Officer Wilson observed the vehicle driven by Van Camp stopped
in a lane of travel then negotiate an illegal u-turn.

2.

Officer Wilson had legal cause to stop the vehicle driven by Van

OOOif
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Camp.

2.
DID OFFICER WILSON HAVE LEGAL CAUSE To BELIEVE V AN CAMP
VIOLATED IDAHO CODE §18-8004?

1.

VanCamp exhibited the following behaviors:
a. Impaired memory
b. Glassy eyes
c. Bloodshot eyes

2.

VanCamp met the decision points on the following Standardized
Field Sobriety Teststt :
a. Horizontal Gaze Nystagmus**
b. Walk-and-Turn
c. One-Leg-Stand

3.

Van Camp appeared very confused.

4.

VanCamp admitted to consuming prescription medications.

5.

The Court's decision in Feasel states that it is reasonable for the
hearing examiner to infer that the substance detected in a
subject's urine sample, along with the other evidence in the
record, caused intoxication and impaired.

6.

The record in this matter clearly shows a level of impairment.

7.

The department has submitted a urine analysis showing a
controlled substance and an affidavit stating observed
impairment.
a. This is sufficient to establish a violation of Idaho code §18-8004.

FINDINGS OF FACT AND CONCLUSIONS OF LA W AND ORDER - 4
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S.

Officer Wilson observed Van Camp operating the motor vehicle.

9.

Officer Wilson had sufficient legal cause to arrest Van Camp and
request an evidentiary test.

3.
DID THE EVIDENTIARY TEST RESULTS INDICATE A VIOLATION OF
IDAHO CODE §§18-8004, 18-8004C, 18-8006?

1.

The analyses of Van Camp's breath samples indicate a BrAC§§ of
.00/.00.

2.

The analyses of Van Camp's urine analysis show the presence of
Cyclobenzaprine.

3.

The officer observed several indicators of impairment of an
intoxicating substance.

4.

Van Camp is in violation of Idaho code §1S-S004.

4.
WAS THE EVIDENTIARY TEST PERFORMED IN COMPLIANCE WITH ALL

REQUIREMENTS SET FORTH IN IDAHO LAW AND ISP STANDARD
OPERATING PROCEDURE***?

1.

Officer Wilson's affidavit states the evidentiary test was
performed in compliance with Idaho law and ISP standard
operating procedure.

2.

The evidentiary test was performed in compliance with Idaho law
and ISP standard operating procedure.

OOO~3
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5.
DID THE EVIDENTIARY TESTING INSTRUMENT FUNCTION PROPERLY
WHEN THE TEST WAS ADMINISTERED?

1.

The evidentiary testing instrument used to test VanCamp
completed a valid simulator solution check at 0023 hours on July
6,2009.

2.

The valid simulator solution check approved the instrument for
evidentiary testing in accordance with ISP standard operating
procedure.

3.

The evidentiary testing instrument functioned properly when the
test was administered.

6.
WAS V AN CAMP ADVISED OF THE POSSIBLE SUSPENSION OF HIS
IDAHO DRIVING PRIVILEGE?

1.

Van Camp was read the Idaho code §18-8002A advisory form
prior to submitting to the evidentiary test.

2.

Van Camp was advised of the consequences of refusing or failing
evidentiary testing as required by Idaho code §18-8002 and Idaho
code §18-8002A.

7.
Is THE NOTICE OF SUSPENSION VALID?

1.

The Notice of Suspension formed provided by lTD contains a
section on the bottom of the form labeled "Department use only".

00014
FINDINGS OF FAa AND CONCLUSIONS OF LAW AND ORDER - 6

2.

This portion of the form is not relevant to requirements of Idaho
code §18-8002A.

3.

The Notice of Suspension wasn't served upon VanCamp.

4.

The validity of the Notice of Suspension is irrelevant in this
matter.

8.
DID A VALID OBSERVATION PERIOD OCCUR?

1.

The pending suspension in this matter is based upon a failed
urine analysis.

2.

The observation period prior to the breath test is not relevant,
however, I will address the argument.

3.

The officer indicates the observation period started at 0007 and
was timed on the officer's watch.

4.

There is nothing in this record indicating the officer's watch is
calibrated with the Intoxilyzer 5000 clock.

5.

Regardless, the first breath sample was analyzed at 0024, 16
minutes after the start of the observation period.

6.

The observation period would have been valid had it been
relevant to this matter.

CONCLUSION OF LAW
CONFLICTING FACTS, IF ANY, WERE CONSIDERED AND

00015
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REJECTED IN FAVOR OF THE FOREGOING CITED FACTS.
BASED UPON THE FOREGOING FINDINGS OF FACT I
CONCLUDE THAT ALL OF THE REQUIREMENTS FOR
SUSPENSION OF THE PETITIONER'S DRIVING PRIVILEGES
SET FORTH IN IDAHO CODE §§lS-S002 AND lS-S002A WERE
COMPLIED WITH IN THIS CASE.
THE FOLLOWING ORDER IS RENDERED:

FINDINGS OF FACT AND CONCIUSIOT',JS OF LA W AND ORDER
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ORDER
THE STAY ORDER ENTERED ON OCTOBER 19,2009 SHALL BE
WITHDRAWN ON NOVEMBER 6,2009. THE SUSPENSION SET FORTH
IN THE NOTICE OF SUSPENSION SHALL THEN BE AFFECTED AND RUN
FOR THE STATUTORY PERIOD OF TIME WITH CREDIT GIVEN FOR TWO
(2) DAYS OF SUSPENSION SERVED PRIOR TO THE STAY ORDER BEING
ENTERED.

The suspension set forth in the Notice of Suspension, served pursuant to
I.e. §18-8002A, is SUSTAINED and shall run for a period of 90

days commencing on November 6, 2009 and shall remain in
effect through February 2, 2010.
DATED, this 22nd day of October 2009.

MARK E. RICHMOND
ADMINISTRATIVE HEARING EXAMINER

000:17
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FINAL ORDER
(Hearings pursuant to Idaho Code § 18-8002A)

This is aJlnal order of the Department.
A motion for reconsideration may be filed with the Idaho Transportation Department's
Administrative License Suspension Hearing Unit, PO Box 7129, Boise, ID 837071129 within fourteen (14) days of the service date of this order. If the hearing officer
fails to act upon this motion within twenty-one (21) days of its receipt, the motion will
be deemed denied.
Or, pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by
this final order or orders previously issued in this case may appeal this final order and
all previously issued orders in this case to district court by filing a petition for judicial
review in the district court of the county in which:
1.

A hearing was held;

2.

The final agency action was taken; or

3.

The party seeking review of the order resides.

An appeal must be filed within twenty-eight (28) days of the service date of this final
order. The filing of an appeal to district court does not itself stay the effectiveness or
enforcement of the order under appeal.

00018
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Endnotes
Idaho's Implied Consent Statute
lTD exhibits are numeric, Petitioner exhibits are alpha
* DLR hereinafter
§ Argument and testimony is summarized from record of hearing
** Issues addressed under Idaho Code §18-8002A(7)will not be repeated
under Petitioner's issues
tt SFST hereinafter
H HGN hereinafter
§§ Breath Alcohol Concentration
*** SOP hereinafter
t
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATER OF THE DRIVING
PRIVILEGES OF:

Case No. CVOT0921304

JOHNATHAN PAUL VANCAMP,

ORDER GOVERNING
JUDICIAL REVIEW

Petition for Judicial Review having been filed herein, and it appearing that the
issues presented on appeal are questions of law and fact; and it further appearing that a
record/transcript is necessary to process this appeal:
It is ORDERED:
1) That upon completion of the record the agency shall mail or deliver a notice of
lodging of transcript and record to all attorneys of record or parties appearing in person
and to the district court.
2) That the notice shall inform the parties before the agency that they pick up a
copy of the transcript and record at the agency and that the parties have fourteen (14)
days from the date of the mailing of the notice in which to file with the agency any
objections, and the notice will further advise the petitioner to pay the balance of the fees
for preparation before the transcript and record will be delivered to the petitioner.
3) That the Agency shall transmit the settled transcript and record to the district
court within forty-two (42) days of the seNice of the petition for judiCial review.
ORDER GOVERNING JUDICIAL REVIEW - Page 1

00020

4) That the Agency, upon filing with the Court the record, shall send notice of
such filing to all parties;
5) That the Petitioner's brief shall be filed and served within thirty-five (35) days of
the date the transcript and record are filed with the Court.
6) That the Respondent's brief shall be filed and served within twenty-eight (28)
days after service of Petitioner's brief.
7) That Petitioner's reply brief, if any, shall be filed and served within twenty-one
(21) days after service of Respondent's brief.
8) That either party may notice the matter for oral argument after all briefs are
filed, and that if within fourteen (14) days after the final brief is filed, neither party does so
notice for oral argument, the Court will deem oral argument waived and decide the case
on the briefs and the record.
th

Dated this 10 day of November, 2009.

KATHRYN STICKLEN
Senior District Judge

ORDER GOVERNING JUDICIAL REVIEW - Page 2
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CERTIFICATE OF MAILING
I hereby certify that on this 12th day of November, 2009, I mailed (served) a true
and correct copy of the within instrument to:
JACOB D. DEATON
ATTORNEY AT LAW
776 E RIVERSIDE ST, STE 200
EAGLE, 1083616
IDAHO DEPARTMENT OF TRANSPORTATION
LEGAL DEPARTMENT
POST OFFICE BOX 7129
BOISE IDAHO 83707-1129

J. DAVID NAVARRO
Clerk of the . trict Court

\ f\
,

By:

!

_KL\ /./'

//~

eputy Court CIJirk
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

JOHNATHAN PAUL VANCAMP,
Case No. CV-OT-0921304

Petitioner,
vs.

CONDITIONAL ORDER DISMISSING
PETITION FOR JUDICIAL REVIEW

STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION,
Respondent.

It appearing to the Court upon a review of the record in the above-entitled action
that the Court entered an Order Governing Judicial Review on November 10, 2009,
requiring the Appellant to file with this Court an Appellant's Brief within thirty-five (35)
days from the date of the filing of the hearing transcript and record; and it further
appearing that the time for filing said brief has now expired;
IT IS HEREBY ORDERED, that the appeal in the action be and the same is
hereby dismissed fourteen (14) days from the filing date of this Order, unless on or
before that date the Appellant takes the necessary steps to furnish the requisite brief
necessary to complete the appeal in the matter.
th

Dated this 15 day of January, 2010.

~k[jD/ir...~
KATHRYN S ICKLEN
Senior District Judge

Conditional Order Dismissing Petition for Judicial Review - Page 1
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CERTIFICATE OF MAILING
th

I hereby certify that on this 18 day of January, 2010, I mailed (served) a true
and correct copy of the within instrument to:

JACOB D. DEATON
ATTORNEY AT LAW
776 E RIVERSIDE ST, STE 200
EAGLE, 1083616
MICHAEL J. KANE
MICHAEL KANE AND ASSOCIATES, PLLC
PO BOX 2865
BOISE, 1083701-2865

Conditional Order Dismissing Petition for Judicial Review - Page 2
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01/28/2010

13:38 2086852351

Law Office of Ja

aton, PLLC 1t0136 P 002/006

JACOB D. DEATON, ISB #7470

LAW OFFICE OF JACOB D. DEATON, PLLC
776 East Riverside Drive, Suite 200
Eagle, Idaho 83616
Tel: (208) 685-2350
Fax: (208) 685-2351
Attorney for Defendant VanCamp

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER
OF THE DRIVING
PRIVILEGES OF:
JOHNATHAN PAUL VANCAMP

)
)
)

Case No. CV OT 2009-21304

)

APPELLANT'S BRIEF

)
)

)
)

------------------------)
AppellantIDefendant lohnathan Van Camp, by and through his attorney of record, Jacob
D. Deaton, hereby submits his brief as follows:

STATEMENT OF THE CASE
A.

Issues Presented
This case presents the question of whether the requirements set forth of in I.C. §18-

8002A apply to the present case. The issue in this case is the same issue presented to the Idaho
Court of Appeals in Reisenauer v. State Department of Transportation, 145 Idaho 948 (2008):
'''whether the test results showed the presence of drugs or intoxicating substances." Reisenauer,

APPELLANT~S

BRIEF - 1
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01/28/2010
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Law Office of Ja

aton, PLLC #0138 P 003/008

145 Idaho at 149. This appeal asks this court to determine on the facts of this case whether the
Department has shown that Mr. Van Cronp's test results showed the presence of an intoxicating
substance.

c.

Statement of Facts
Appellant Van Camp was stopped for making an illegal U-tum on Eagle Road and

subsequently investigated for a DUL This appeal raises no questions related to the stop, the field

sobriety tests, or the basis for requiring the AppellantJDefendant to submit to evidentiary testing.
Thus, for the pwposes of this appeal, Appellant will stipulate to the existence of the nec~sary
level of suspicion and the proper functioning of the testing equipment
The important facts in this case are that the breath results revealed a .00/.00 result for the
presence of alcohol. Record at 5. A urine sample \vas taken and after testing revealed the
presence of Cyclobenzaprine. Record at 13. The record is devoid of any evidence, testimony or
other statements that Cyclobenza.prine is intoxicating.

APPELLANT'S BRIEF - 2
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Law Office of Ja
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ARGUMENT
A.

A Drug Must be Intoxicating in Order for I.C. §18-8002A to Apply.
Before the procedures and requirements set forth in I.C. § 18-8004A applies, the

Department must show (1) some degree of impainncnt, and (2) the presence of an intoxicating

drugs. Feasel v.lTD, 2009 Opinion No.6. p. 5(a drug must be intoxicating in order for I.C. §188oo2A to apply). Logically, not every drug is intoxicating. Some drugs, like Children's Tylenol
for instance, have no intoxicating effects. As the court in Reisenauer noted, "[s]ince Idaho Code
§18-8002A refers to 'drugs or any other intoxicating substances: any drug must be intoxicating

in order for §18-8002A to apply. Otherwise, one could lose his driver's license simply because

he had taken Children's Tylenol before hitting the highway. 145 Idaho at 954. The logical
diagrams makes clear the following syllogism:
Some drugs are intoxicating; therefore, not all drugs are intoxicating.

lntmdcating

Drogs

The facts of this case reveal that Mr. Van Camp had Cyclobenzaprine in his system. The

fatal defect 1S that Idaho Department of Transportation has not shown that Cyclobenzaprine is
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intoxicating. Nothing in the record indicates whether Cyclobenzaprine has any intoxicating

effects. Thus, the Department has failed to meet its burden of showing that §18-8002A applies.
As such, any suspension pursuant to I.C. §18-8002A is void.

The hearing officer erred in

suspending Mr. Van Camp's license because the Department failed to show

I.e.

§lS-8002A

applied.

CONCLUSION

For the foregoing reasons. Appellant Van Camp asks this Court to vacate his suspension

and reinstate his driving privileges.
DA1ED this 'Z.5",&y of January, 2010.

==-~~
JACOB D. DEATON

Attorney for Appellant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this -z.:i.~day of January, 2010, I caused a true and correct
copy of the foregoing document to be served by the method indicated below, and addressed to
the following:

Michael J. Kane
1087 West River Street, Suite 100

PO Box 2865
Boise, Idaho 83701-2865
Fax: (208) 342-2323

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail

(,(). Facsimile
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MICH.AEL J. KANE
MlCHAEL K.c'\NE & ASSOCIATES. PLLC
1087 West River Street, Suite 100
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Idaho State Bar No. 2652

OEPUTY

ATTORNEYS FOR RESPONDENT

IN THIS DISTRlCT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

Tn The Matter Of:

)
)

)

JOHNATHANPAUL VANCAMP,

Case No. CV OT 0921304

)

)

Petitioner,

----------~----------------STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION,

RESPONDENT'S BRIEF

))
)
)

)

Respondent.

)

-----------------------------)
COMES

NOW

Respondent.,

STATE

OF

IDAHO,

DEPARTMENT

OF

TRANSPORTATION (J1ereinafter "Departmcnf'), by and through its attorney of record, Micbael 1.
Kane of the firm Michael Kane & Associates, PLLC, and hereby sl.lbmits the Rcspoudent's Brief on
review to the above-entitled Court.
STATEMENT OF FACTS AND COURSE OF PROCEEDINGS

On July 5, 2009, Officer Kevin S. Wilson was traveling southbound on Eagi.e Road at the
over/.1ass when be noticed a white BMW with Idaho license plate IAXC683 stopped in the right
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lane. (R. 07). The vehicle then perfonncd a u-tum from the far right lane and proceeded northbound
on Eagle Road. (R. 07). Officer Wilson stopped the vehicle and contacted the driver, Jonathan
Vancamp (,'PetitIoner"). (R.07). Petitioner told Officer Wilson that he had missed his tum and that
his mother was at St. Luke~s or S1. Alphonsus hospital. (R 07). Petitioner's speech was very tbick
and slurred and his eyes were red and watery. (R.07). Petitioner's mouth was very dry and a white
film wa.s visible in the corners of his mouth. (R. 07). Petitioner also seemed very confused and
disoriented and could not find his wallet, registration or proof of insurance. (R. 07). Petitioner told
Officer Wilson that he just had his waJ let and bought a pack of cigarettes. (R. 07). Petitioner looked
several minutes for his wallet, often looking in the empty glove box. CR. 07). Officer Wilson asked
Petitioner how much he had to drink and Petitioner said "none."

(R. 07). Officer Wilson had

Petitioner exit the vehicle and perfom1 the standardized field sobriety tests. (R. 07). Petitioner met
the necessary dccision points for arrest, and Officer Wilson told Petitioner that he was under arrest
for suspicion of driving under the influence of alcohol andlor drugs. (R. 07). Officer Wilson
transported Petitioner to the Meridian Police Department and played him the audio version of the
advisory foml and began the tifteen (15) minute observation period. (R. 07). At the conclusion of
the advisory fonn and the waiting period, Officer Wilson offered Petitioner a breath test. (R. 07)
The results were' .00/.00. (R 05,. 07), Officer Wilson suspected
that Petitioner was under the
.
influence of drugs because Petitioner admitted to taking cyclobenzaprine and seroquel, and because
the BAC results did not match the level of impairment detected during the standardized t'ield
sobriety tests. (R. 07). Officer Wilson performed a drug recognition eval.uation on Petitioner and
concluded that Petitioner was under the influence of a CNS depressant and was not capable of safely
operating a motor vehicle. (R. 07). Petitioner was transported to the Ada County Jail by Officer T.
Ford and charged with suspicion of driVIng under the influence of alcohol and/or drugs. (R. 07). A
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toxicology report from the Idaho State Police Forensic Services detected cyclobcn7..aprine. (R.

13).

Petitioner was served with an administrative license suspension (ALS)
,

2009.

CR.

'

On

September 15,

15-17). On September 2 J, 2009, Petitioner was provided with Notice of Telephone

Hearing to be held on October 6, 2009. (R. 23-24), On October 7, 2009, a Notice of Proposed
Order of Default ("Order") was sent to Petitioner after he failed to respond to two (2) attempts to
reach him by telephone, (R. 20). The noti.ce stated that Petitioner could file a petition requesting the
Order "not be entered and stating the grounds for such a request." (R. 20).

On October 9, 2009,

Petitioner was provided with Notice of Rescheduled Telephone Hearing to be held on October 21,
2009. (R. 27).

At the hearing, Petitioner argued that pursuant to Reisenauer v. State Department of

n-att.\portation, 145 Idaho 948 (2008) and Fea'Jel v. lTD. 2009 Opinion No, 6, a drug must be
intoxicating for idaho Code § 18-8002A to apply. (R.33). He further argued that "(t]here needs to
be either some written certification or some other standard stating the drug is intoxicating." (R 33).
Petitioner pointed out that the Notice of Suspension was dated July 5, 2009, so Officer ~11ite "could
not have kno'-"11 the urine test results were a failure as marked on the bottom of the Notice of
Suspension." (R. 33). He also argued that "Exhibit 3 indicates the observation period started
exactly 15 minutes prior but without knowing the seconds the test results are not valid." (R. 33).
Finally, Petitioner pointed out that the ISP website provides a list of officers trained to be a DRE and
that the an'csting officer is not included in that list. (R. 33).
The hearing officer issued his Findings of Fact and Conclusions of Law and Order
("Findings") and sustained Petitioner's administrative license suspension. (R.32-41). He noted that

"[t]he DRE reference in the affidavit will not be considered ... ." (R. 34). The hearing officer stated
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that in Feasel, the court found that "it is reasonable for the hearing examiner to infer that the
substance detected in a subject's urine sample. along with the other evidence in the record, caused
intoxication and impaired [sic)." (R. 35). He found that since Petitioner had impaired memory,
glassy and bloodshot eyes, failed the fi.eld sobriety tests, appeared confused and admitted to

consuming prescription medications, there was adequate evidence demonstrahng impainnent. (R.
35). In addition, a urine analysis showed that a controlled substance was present in Petitioner's
urine. (R. 35). The controlled substance, combined with an affidavit stating that Officer White
observed impairment "is sufficient to establish a violation ofldaho Code § 18-8004." (R. 35).
With respect to the Notice of Suspension, the hearing officer found that "[t]he validity of the
Notice ofSuspcnsion is irrelevant in this matter." (R. 37). Finally, regarding the observation period,

the hearing officer found that the first breath sample was obtained sixteen (16) minutes after the sta11
of the observation period and was valid. (R. 38).
Petitioner filed a timely Petition for Judicial Review. (R. 43-47).

STANDARD OF REVIE\V
"The court shall not substitute its judgment for that of the agency as to the weight of the
evidence 011 questions of fact." Idaho Code § 67-5279(1). The court shall affIrm the agency action
unless the cOlut finds "that the agency's findings, inferences, conclusions or decisions are:
(a)

in violation of constitutional or statutory provisions;

(b)

in ·excess oftbe stal1ltory authority of the agency;

(c)

made upon unlawful procedure;

(d)

not supported by substantial evidence On the record as a whole; or

(e)

arbitrary, capricious, or an abuse of discretion."

Idaho Code § 67-5279(3).
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ARGUMENT

Before beginning an analysis of the Petitioner's claim, it is important to identify those
issl.H;!s that are properly before a hearing officer in a given case. Idaho Code § 18-8002A(7) lists
the fi ve (5) areas to be dealt with by the hearing officer in a hearing on a suspension. These arc:
1.

Vv7hethcr the peace officer had legal cause to stop the person;

2.

Whether the officer had legal cause to believe the person had been driving under

the influence;

3.

Whether the test results showed an alcohol concentration jn violation of Idaho

Code q§ t 8-8004, lS-8004C or
4.

18~8006;

\v11cther the test results for alcohol concentration were conducted in accordance with

the requirements of Idaho Code § 18-8004(4) or whether the testing equipment was functioning

properly when the test was administered; or
5.

Whether the person was informed of the consequences of submitting to an

evidentiary test
In all cases, the burden of proof is on the person requesting the hearing to a
preponderance of the evidence standard. Indeed, the statute directs the bearing officer not to
vacate the suspension unless one of the five aforementioned findings occurs.
Prior to addressing Petitioner's arguments, it may be helpful to discuss the statutory
scheme pertaining to tbe administrative license suspension (" ALS") of an indi vidual who
appears to be under the influence of drugs while dr.iving a vehicle. First, "[i]t is unlawful for any
person who is under tbe influence of ... drugs ... to drive or be in actual physical control of a
motor vehicle within this state ... ."

Idaho Code § 18-8004(1)(a).

Next~

when an individual
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shows an alcohol concentration of less than 0.08, "other competent evidence of drug use other
t.han alcohol" is used in determining the guilt or innocence of the defendant.

Idaho Code § 18-

8004(3). Finally; when a persoll is charged with driving under the influence of allY drug, rhe fact

that the dmg was obtained legally "shall not constitute a defense against any charge of a
violation of the provisions of this chapter. Idaho Code § l8-8004(7).
At the ALS hearing, the results of any tests for the presence of drugs shall be admissible,
a')

is the swam statement of the arresting officer and the accompanying documents. The burden

of proof is on the Petitioner. Idaho Code § l8-8002A(7).
ALS appeals are governed by the Idaho Rules of Administrative Procedure of the

Attomey General. IDAPA 39.02.72.003.
The rules of cvidence as described by Attomcy General Rule 600 are as follows:
Evidence should be taken by the agency to assist the parties' development of the
record, not excluded to fi-ustrate that development. The presiding officer at
hearing
not bound by the Idaho Rules of Evidence. No informality in any
proceeding or in the r'tlanner of taking testimony invalidates any order. The
presiding officer. with or without objection, may exclude evidence that is
irrelevant, unduly repetitious, inadmissible on constitutional or statutory grounds,
or on thc basis of any evidentiary privilege provided by statute or recognized in
the coutts of Idaho. All other evidence may be admitted if it is of a type
commonly relied upon by prudent persons in the conduct of their affairs. The
agency's experience, technical competence and specialized knowledge may be
uscd in evaluation of evidence.

is

IDAPA 04.11.01.600.
Wl,en a peace omccr signs a sworn statement that there is legal cause to believe a person
had been driving or was in actual physical control of a motor vehicle while under the influence
of drugs, the Department shall suspend the person's driver's license, which only may be vacated

upon a demonstration that the peace officer did not have legal cause to stop the person, that the
officer did not have legal calise to believe the person bad been driving while under the influence
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of drugs, that the testing was faulty or that the person was not infonncd of the consequences of
submitting to evidentiary testing. Idaho Code § 18-8002A(7).
Petitioner stipulates "to the existence of the necessary Jevel of suspicion and the proper
functioning of the testing equipment" with respect to his traffic stop, field sobriety tests and the
basis for requiring him to submit to evidentiary testing. Appellant '5

Bri~f,

p. 2. However,

Petitioner argues that his test results did not show the presence of drugs or intoxicating
substances as required by Reisenauer. He states that cyclobenzaprinc was present in his urine

but that "[t)he record is devoid of any eV.idcnce, testimony or other statements that
Cyclobenzaprine is intoxicating." Appellant's Brief, p. 2.
Petitioner's reliance on Reisenauer is misplaced, as there is a definite distinction in its
outcome compared to the present case. In Reisenauer it was detennined that Carboxy-THC is
only the metabolite of a drug so the urine sample could not be said to contain the presence of a
drug.

Here, Petitioner's urine sample did not contain only the metabolite of a drug, but

contained the actual drug cyclobenzaprine.

Thus, Petitioner's urine sample indicated the

presencc of a dmg which is in contrast to the pertinent facts of Reisenauer.
A similar issue was addressed by the Court of Appeals in Feasel, where the driver was
arrested for driving under the infl.uence after

rear~ending

a vehicle. Feasel, p. 1. The officer's

atTidavit stated that the dri.vcr admitted to taking medications including Ambien prior to the
accident. !d. He also stated that the driver's speech was slurred, he appeared sleepy and his
memory was impaired. ld. The driver's breatll test showed

110

alcohol but his urine test detected

Prozac. Jd. The driver argued that "there must be some quantitative measurement or clear
factual connection to a driving pattem or other evidence of impairment attributable to those

specific dl1.lgs" before his license could be suspended. ld. The Court disagreed, citing to State v.
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Lesley. 133 Idaho 23, 26, 981 P .2d 748, 751 (Ct. App. 1999), Whlch rejected a quantification
requirement. Jd. at 3.
The driver also relied on Reisenauer, arguing that "the hearing officer was strictly limited
to consider only the test results of the test and not allY other circumstantial evidence." ld. at 4.
He further argued that "Reisenauer stands for the proposition that a hearing officer needs more
than qualitative test results mcrely showing the presence of a drug to uphold a license
sw;pcm;ion." [d. The Court found that the driver misconsn:ued Reisenauer, stating that "the

hearing officer was C01TCCt to consider not only the test results indicating the presence ofProzac,
but also the other evidence of the potential effects ofProzac and the other drugs." Id. Tbe Court
noted that the driver's urine test showed Prozac was present in his system at the time of the
accident and that the driver had "slurred speech, an impaired memory. seemed sleepy and failed
the field sobriety tests." Id. As a result, the Court held that "it was proper for the hearing officer
to infer that Pro7..ac, in combination with the other drugs ingested, caused intoxication and
consequently impaired [the driver's) ability to dri.vc safely." Jd. Finally, the Court stated that
"[b)y the statute's pl.ain language, only the presence of dmgs, not the quantity, must be

established along with other competent evidence of impairment caused by the drugs." fd.
The present case is very similar to Feasel. Petitioner admitted to taking cyclobenzaprine.
The urine test detected cyclobenzaprilie in

Petitioner'~

system. Petitioner also admitted to taking

seroqueL Officer Wilson stated that Petitioner's speech was very thick and slun-ed and his eyes
were red and watery. He also stated that Petitioner'S mouth was very dry and a white film was
visible in the comers ofbis mouth. Petitioner was also very confused and failed the standardized
field sobriety tests. As stated in Feasel, "only the presence of drugs. not the quantity, must be
established along with other competent evidence of impairnient caused by the drugs." Here, the
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presence of drugs was established, In addition, given Petitioner's slurred speech, his red and
watery eyes, his dry mouth, his confusion and bis inability to pass the '.field sobriety tests, it is
clear that there was competent evidence of impairment to support the hearing officer's decision.

CONCLUSION

tn the end, this court may on Iy vacate the hearing ofti.ccr's findings if they are
unconstitutional, in excess of statutory authority, made upon unlawful procedure, not supported

by suhstantial evidence on the record as a whole or arbitrary. Given the overwhelming evidence
of impainnent coupled with the admissions of the Petitioner, coupled with the urine test, the
hearing officer's decision was completely reasonable and should be left undisturbed.

DATED this

~ day of February, 2010.
MICHAEL KANE & ASSOCIATES, PLLC

BY:~~
MICHAEL
J. Kl\NE
Attomeys for Respondent
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Jacob D. Deaton
Law Office ofJacob D. Deaton, PLLC
776 East Riverside Drive, Suite 200
83616
Eagle,
(Facsimile: #3685-2351]
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JACOB D. DEATON, ISB #7470
LAW OFFICE OF JACOB D. DEATON, PLLC

fEB

776 East Riverside Drive, Suite 200
Eagle, Idaho 83616
Tel: (208) 685-2350
Fax: (208) 685-2351
Attorney for Defendant VanCamp

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

TN THE MATTER
OF 11ffi DRIVING
PRIVILEGES OF:
JOHNATHANPAULVANC~

)
)

Case No. CV OT 2009-21304

)
)
)
)

APPELLANT'S REPLY BRIEF

)
)

------------------------)
AppellantIDefendant Jonathan Van Camp, by and through his attorney of record, Jacob

D. Deaton, hereby submits his reply brief as follows:
ARGUMENT
The Respondent misconstrues the Appellant's position in challenging his license
suspension. Appellant is not advancing a quantity defense. Appellant is not arguing that, since
the drugs were legally obtained, his license should not be suspended. Appellant's argues instead

that, based on the factual record and the hearing officer's opinion., there was insufficient
evidence to conclude the intoxicating drugs were fOWld in the Appellant's system.
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Appellant's original brief sets forth, and Respondent does not challenge, that a drug must
be intoxicating in order to fonn the basis of a license suspension. Rather. the Respondent argues
that "it is reasonable for the hearing officer to infer that the substance detected in subject's urine,
along with other evidence in the record, caused intoxication and [impairment)." Respondent's
Brief, pg. 4. In deed, the Idaho Supreme Court held that a hearing office may consider test
results indicating the presence of a drug as well as other evidence of the potential effects of the
drug in question. See Feasel, 2009 Opinion No.6. The key question in this appeal is \Vhat
evidence was in the record upon which the hearing officer could conclude Cyclobenzaprine was
intoxicating.
First, it is clear from the record that the hearing officer did not take judicial notice or
other evidentiary notice of the pharmacological effects of Cyc1obenzaprine. Thus, while the
Respondent correctly notes that, pursuant to IDAPA 39.02.72.003, the hearing officer may admit
evidence 'without abiding the restrictions imposed by the Idaho Rules of Evidence, the record is
also clear that the hearing officer did not admit any evidence, other than the subject's driving
pattern and the observations of the officer, regarding the intoxicating effects of Cyclobenzaprine.
The question of whether the observations of the officer and a subject's driving pattern is
sufficient to conclude that a drug is intoxicating has been answered by the Idaho Supreme Court;
the answer was no.

Reisenauer makes clear that, an officer's observations are not enough to

pennit a hearing officer to conclude the drug found in a driver's urine ,vas intoxicating. See

Reisenauer v. Slate Dep'[ ojTranSpOrlalion, 145 Idaho 948 (2008).
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The facts in Reisenauer are substantially the same as this case. The driver in Reisenauer
smelt of marijuana and had red eyes. The driver admitted to smoking marijuana earlier in the
night. Neither party disputed the legality of the stop or the officer belief that the driver was
under the influence of an intoxicating substance in violation of the law. However, despite the
officer's observations and the driver's admissions, the Idaho Supreme Court overturned the
suspension because the Department did not prove that drug in question was intoxicating.
There must be something more in the record to demonstrate that a drug was intoxicating
other than the observations of a police officer.

No evidence regarding the effects of

Cycloben2aprine was included in the record or adopted by the hearing officer. Thus there is
nothing in the record upon which the hearing officer could have legally concluded that the
Appellant w-as under the influence of an intoxicating drug.
This demonstrates the distinction between the present case and Feasel. In Feasel, unlike
the present case, the information contained on the label on the Prozac was included in the record.

The Idaho Supreme Court held that the hearing officer was free to consider that evidence in
concluding that the driver was intoxicated when operating his motor vehicle.

However, no

similar evidence was included in the record in this case. As such, since Department has not
proven that Cyclobenzaprine is intoxicating, and since the test revealed only the presence of
Cyc1obenzaprine, Appellant has met his burden of proving that the results did not show the
presence of drugs or intoxicating substances.
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CONCLUSION
For the foregoing reasons, Appellant Van Camp asks this Court to vacate his suspension
and reinstate his driving privileges.

DA TED this

z.'-t~day of February, 2010.

JACOB. DBATON
Attorney for Appellant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that On this 2~day of February, 2010, I ca~ed a true and
correct copy of the foregoing document to be served by the method indicated below, and
addressed to the following:
Michael 1. Kane
1087 West River Street, Suite 100

PO Box 2865
Boise, Idaho 83701-2865
Fax: (208) 342-2323

( ) tIS. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
~ Facsimile

c=~~
JACOB D. DEATON
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

2

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
3

4
5
6

7

IN THE MATTER OF THE
DRIVING PRIVILEGES OF:

Case No. CV-OT0921304

JOHNATHAN PAUL VANCAMP,

MEMORANDUM DECISION
AND ORDER

8
9

10

This matter is before the Court on appeal from an administrative hearing officer's decision to
sustain the suspension of Johnathan Paul Vancamp's (Vancamp's) driving privileges. Vancamp

11

claims that the suspension under Idaho Code § lS-S002A is void because the Idaho Transportation
12

Department ("ITD") did not show that intoxicating drugs were present in Vancamp's system. For
13

14

the reasons set forth below, the Court reverses the hearing officer's decision.

15
16
17

18

FACTUAL & PROCEDURAL BACKGROUND
On July 5, 2009, Officer Kevin S. Wilson stopped a white BMW driven by Vancamp after
observing Vancamp make a u-turn from the far right lane of Eagle Road and then proceed in the

19

opposite direction. Upon contacting Vancamp, Officer Wilson noticed that Vancamp had slurred
20

speech, red and watery eyes, and a dry mouth with white film in the corners.

Vancamp also

21
22

appeared to be confused and disoriented.

Officer Wilson had Vancamp exit the vehicle and

23

administered the standard field sobriety tests. After Vancamp failed the field sobriety tests, Officer

24

Wilson placed Vancamp under arrest and transported him back to the Ada County Jail. Vancamp

25

admitted to taking Cyclobenzaprine and Seroquel.

26
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Vancamp was tested for alcohol concentration, drugs or other intoxicating substances
1

2

pursuant to Idaho Code §§ 18-8003, 18-8004(4). The breath tests showed an alcohol concentration

3

of .00/.00. The drug test results showed the presence of Cyclobenzaprine.

4

5
6

Based upon Vancamp's arrest and subsequent drug test result for Cyclobenzaprine, the ITO
suspended Vancamp's driving privileges for ninety (90) days.

Vancamp appealed and an

administrative hearing was held on October 21,2009.

7

Administrative Hearing Examiner Mark Richmond concluded that all of the requirements
8

were met for license suspension under Idaho Code §§ 18-8002, 18-8002A. He found that Officer
9

lO

Wilson had legal cause to believe that Vancamp violated Idaho Code § 18-8004. He also found that

II

the evidentiary test results indicated a violation of Idaho Code § 18-8004 because Vancamp's

12

Ulinanalysis showed the presence of Cyclobenzaprine and because Officer Wilson observed several

13

indications of impairment.

14

Vancamp subsequently appealed the hearing officer's decision.

15
16

ISSUE ON APPEAL
17
18
19

Whether the ITO established the requisite basis for license suspensIOn by showing the
presence of an intoxicating drug.

20
21
22

ST ANDARD OF REVIEW
In reviewing an agency's decision, an appellate court may not "substitute its judgment for

23

that of the agency as to the weight of the evidence on questions of fact." Idaho Code § 67-5279(1).
24

Instead, the court must defer "to the agency's findings of fact unless they are clearly erroneous."
25
26
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1
2

Price v. Payette County Bd. of County Comm'rs, 131 Idaho 426, 429, 958 P.2d 583, 586 (1998);
Bennett v. State, 147 Idaho 141, 142,206 P.3d 505,506 (CL App. 2009).

3

Agency action must be affirmed on appeal unless the court determines that the agency's

4

findings, inferences, conclusions, or decisions are: (a) in violation of constitutional or statutory

5

provisions; (b) in excess of statutory authority of the agency; (c) made upon unlawful procedure; (d)

6

not supported by substantial evidence on the record as a whole; or (e) arbitrary, capricious, or an

7

abuse of discretion. Idaho Code § 67-5279(3); Bennett, 147 Idaho at 142, 206 P.3d at 506. The
8

party attacking the agency's decision bears the burden of demonstrating that the agency erred in a
9

10
11

manner specified in § 67-6279(3) and that a substantial right has been prejudiced. Price, 131 Idaho
at 429,958 P.2d at 586; Bennett, 147 Idaho at 142,206 P.3d at 506.

12
13

14

ANALYSIS
On appeal, Vancamp argues that the lTD failed to meet its burden of showing that Idaho

15

Code § 18-8002A applies because the lTD failed to show the presence of an intoxicating drug in
16

Vancamp's system. Although Vancamp acknowledges that a urine sample revealed the presence of
17
18

19

Cyclobenzaprine, Vancamp claims that the lTD did not show that Cyclobenzaprine is an
intoxicating drug.

20

In response, the lTD essentially argues that evidence of Vancamp's impairment is sufficient

21

to SUpp011 the conclusion that Cyclobenzaprine is intoxicating. According to the lTD, the urine test

22

result showing the presence of Cyclobenzaprine and the overwhelming evidence of impairment

23

SUpp011s the hearing officer's decision to sustain the sustain the suspension of Vancamp's dllving
24

pri viJeges.
25

26
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The ITD is required to suspend a driver's license for ninety (90) days if an officer finds legal
1
2

cause to believe that the person driving a vehicle was doing so while under the influence of drugs or

3

another intoxicating substance and evidentiary test results indicate the presences of drugs or other

4

intoxicating substances in violation of Idaho Code § 18-8004. Idaho Code § 18-8002A(4)(a). In

5

order for a driver to fail an evidentiary test, the results must reveal the presence of an intoxicating

6

drug. Reisenauer v. State, 145 Idaho 948, 951,188 P.3d 890,893 (2008). If a driver's license is

7

suspended, the driver may request an administrative hearing on the matter, but the driver bears the
8

burden of proving that there was no legal basis for the suspension. Idaho Code § 18-8002A(7). A
9

10
11

heating officer may only vacate the suspension if he finds, by a preponderance of the evidence, that
one of the five (5) requirements for the suspension is not met:

12

a)

The peace officer did not have legal cause to stop the person; or

13

(b)

The officer did not have legal cause to believe the person had been
driving or was in actual physical control of a vehicle while under
the influence of alcohol, drugs or other intoxicating substances in
violation of the provisions of section 18-8004, 18-8004C or 188006, Idaho Code; or

(c)

The test results did not show an alcohol concentration or the
presence of drugs or other intoxicating substances in violation of
section 18-8004, 18-8004C or 18-8006, Idaho Code; or

(d)

The tests for alcohol concentration, drugs or other intoxicating
substances administered at the direction of the peace officer were
not conducted in accordance with the requirements of section 188004(4), Idaho Code, or the testing equipment was not functioning
properly when the test was administered; or

(e)

The person was not informed of the consequences of submitting to
evidentiary testing as required in subsection (2) of this section.

14

15
16
17
18

19
20

21
22

23
24

ld. If the driver does not meet his burden of proving that one of these requirements was not met,

25

then the hearing officer must sustain the suspension. Id.

26
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1

Idaho Code § 18-8002A only applies if the drug that is present is shown to be intoxicating.

2

Reisenauer, 145 Idaho at 951,188 P.3d at 893; Feasel v. Idaho Transp. Dep't, 148 Idaho 312,_,

3

222 P.3d 480, 484 (CL App. 2010). Where there is no allegation or proof that a test result reveals

4

the presence of an intoxicating drug, a positive test for the presence of a drug does not by itself

5

constitute substantial evidence of the presence of an intoxicating drug for the purpose of suspending

6

driving privileges. Reisenauer, 145 Idaho at 951, 188 P.3d at 893. Alternatively, evidence from a

7

prescription drug label that a drug has the potential to impair driving provides evidence that a drug
8

is intoxicating. Feasel, 148 Idaho at _,222 P.3d at 484.
9

lO

In Reisenauer, the only issue raised by the parties was whether there was substantial

II

evidence that a test result revealed the presence of an intoxicating drug under Idaho Code

l2

§ IS-S002A(7)(c). 145 Idaho at 950, 188 P.3d at 892. The parties did not dispute that there was

l3

legal cause to stop the dliver or that the officer had legal cause to believe that the driver had been

l4

driving under the influence of a drug or other intoxicating substance. Id. Consequently, whether the

l5

dliver showed signs of intoxication was not part of the court's analysis in determining whether a
l6

drug is intoxicating because the fact that a person may appear to be intoxicated is not evidence that a
l7
l8

drug found to be present in a person's system is necessarily an intoxicating drug. See id. at 94S-52,

19

188 P.3d at 890-94. Because the ITD did not allege or set forth any evidence that the drug found in

20

the driver was intoxicating, the Idaho Supreme Court concluded that the driver met his burden of

2l

proof and that there was insubstantial evidence to support the suspension of driving privileges based

22

solely on a positive test result for Carboxy-THC. /d. at 952, 188 P.3d at 894.

23

In Feasel, the issue raised was whether the ITD must establish that an intoxicating drug,
24

which a test result showed as being present, had been ingested in a sufficient quantity to cause
25

26

impairment or whether causation can be inferred if there is evidence showing some degree of
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impainnent. Feasel, 148 Idaho at _, 222 P.3d at 482-83. The district court found that there was
1
2

insufficient evidence to state a legal cause to believe that the driver had been driving under the

3

influence of drugs or other intoxicating substances because there was no evidence linking the drug

4

to the intoxication and no evidence that a sufficient quantity of the drug could cause intoxication.

5

ld. at _, 222 P.3d at 482. However, the Idaho Court of Appeals concluded that the dliver did not

6

meet his burden of proof and that there was substantial evidence that the driver had been operating

7

the vehicle while under the influence of drugs. ld. at _, 222 P.3d at 484. The court noted that
8

Idaho Code § 18-8002A does not require evidence regarding the quantity of drugs but instead
9

10

requires evidence that an intoxicating drug is present and that there is impainnent caused by the

11

drug. ld. Upon examining the facts, the Court found that the hearing officer could properly infer

12

that the Prozac in the driver's system caused the driver to be intoxicated because the label indicated

13

that the drug may impair or lessen the ability to drive and because the driver had slurred speech, had

14

an impaired memory, and failed the field sobriety tests. ld.

15

This case raises an issue, similar to that in Reisenauer, as to whether there is substantial
16

evidence that the drug found to be present in Vancamp is intoxicating. The issue is not like that in
17

18
19
20

Feasel, because Vancamp is not challenging whether an inference could be drawn that his apparent
intoxication was caused by Cyclobenzaprine if there is evidence that Cyclobenzaprine is
intoxicating.

21

Here the lTD presented no evidence that Cyclobenzaprine can cause intoxication, and the

22

hearing officer made no finding that Cyclobenzaprine is an intoxicating drug. Unlike the facts in

23

Feasel, there is no evidence from a drug prescription label or otherwise that Cyclobenzaprine can

24

impair driving or have an intoxicating effect.

Although the hearing officer concluded that the

25

evidentiary test results indicate a violation of Idaho Code § 18-8004 because a urinanalysis showed
26
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the presence of Cyc10benzaprine and because an officer observed several indications of impainnent,
1

2

the officer's observation of impainnent does not provide evidence that Cyc10benzaprine is

3

intoxicating. Instead, the officer's observations only support an inference of causation if there is

4

separate proof that the drug is intoxicating.

5

6

For a license to be suspended under Idaho Code § 18-8002A, there are several requirements
which must be met. One requirement is that an officer must have legal cause to believe a person

7

was driving while under the influence of intoxicating drugs. Another requirement is that test results
8

show the presence of an intoxicating drug. Because an officer's observation of impairment supports
9

10
11

the former requirement, not the latter, there must be evidence independent of the officer's
observations of impainnent to establish that a drug is intoxicating.

12

In this case, there is no separate evidence in the record that Cyclobenzaprine is an

13

intoxicating drug. The test results alone do not establish that Cyc10benzaprine is intoxicating. The

14

Court finds that Vancamp met his burden of proving that there is insubstantial evidence to support

15

the suspension of driving privileges.
16

17

CONCLUSION

18

19

20
21
22

For the reasons stated above, the Court reverses the hearing officer's ruling and orders that
Vancamp's driving privileges be reinstated.
IT IS SO ORDERED.
Dated this

~

~\
lay, 2010.

day of

23

24
25
26
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TN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE S1ATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

In The Matter Of:

)
)

JOHNATHAN PAUL VANCAMP,

)

Case No. CV OT 0921304

)
Petitioner~Respondent,

)

NOTICE OF APPEAL

----------------------------))
STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION,
Respondent-Appellant.

)
)
)
)

---------------------------)
TO THE ABOVE NAMED PETITIONER-RESPONDENT, JORNATHAN PAUL VANCAMP,
AND HIS ATTORNEY, JACOB D. DEATON, 776 E. RlVERSIDE DRIVE, SUITE 200,
EAGLE, IDAHO 83616, AND TO THE CLERK OF THE ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1.

The above named Respondent-Appellant, IDAHO

TRANSPORTATION

DEPARTMENT, by and through its attorney Michael J. Kane of Michael Kane & Associates,
PLLC, hereby appeals against the above named Petitioner-Respondent to the Idaho Supreme
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05/19/20\0

15:34

KANE & ASSOCI

20

PAGE

03/04

Court from the Memorandum Decision and Order, entered in the above entitled action, Case No.
CY-OT0921304, on the 30th day of April, 2010, the Honorable Kathryn A. Sticklen presiding.
2.

T~e

Respondent-Appellant has a right to appeal to tbe Idaho Supreme Court, and

the Memorandum Decision and Order described in paragraph 1 above 1S an appealable order
under and pursuant to Rule I 1(a)(2), tA.R.
3.

A preliminary statement of the issues on appeal is as foHows, provided that such

list of issues sbaH not prevent the Respondent-Appellant from asserting other issues later
discovered: Whether the district court erred in finding that the presence of a drug combined with
evidence of impairment is insufficient to find that Respondent was driving under the influence of
intoxicating drugs.
4.

No order has been entered sealing all or any portion of the record.

5.

The Respondent-Appellant does not request a transcript of the recorded telephone

conference.
6.

The Respondent-Appellant requests the following documents to be included in the

clerk's record in addition to those automatically included under Rule 28, LA.R.;
(a)

Administrative Record for Judicial Review;

(b)

Petitioner' 5 Opening Brief;

(c)

Respondent's Brief; and

(d)

Petitioner'S Reply Brief.
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7.

KANE & ASSOCI
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I certify:
(a)

That, pursuant to Idaho Code § 67-2301, Respondent-Appellant is exempt

from paying the fee for preparation of the clerk's record and any other
appellate filing fees; and
(b)

That service has been made upon all parties required to be served pursuant
to Rule 20, I.A.R.

Dated this

h-

day

of May, 2010.

MICHAEL KANE & ASSOCIA1ES, PLLC
BY:
MICHAEL J. F.G-\'NE
Attorneys for Appellant

CERTIFICATE OF SERVICE
I liEREBY CERTIFY that on the ~ day of May, 2010, I caused to be served a true
and correct copy of the foregoing document by the method indicated below and addressed to the
following:

Me Jacob D. Deaton
Law Office of Jacob D, Deaton, PLLC

776 E. Riverside Drive, Ste. 200
Eagle, ID 83616

[Facsimi Ie: 208-685-2351 J

--L U,S. Mail
Hand Delivery
--_ _ Overnight Mail
- - Facsimile

[Email: jake@deatonlegaJ.com]

MICHAEL J. KANE
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IN THE MATTER OF THE LICENSE
SUSPENSION OF: JOHNATHAN PAUL
VANCAMP.

Supreme Court Case No. 37714
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IDAHO DEPARTMENT OF
TRANSPORTATION,
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vs.
JOHNATHANPAUL VANCAMP,
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I, J. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the
State ofIdaho in and for the County of Ada, do hereby certify:
There were no exhibits offered for identification or admitted into evidence during the
course of this action.
I FURTHER CERTIFY, that the following documents will be submitted as EXHIBITS to
the Record:
1. Agency Record, dated December 7, 2009.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 7th day of July, 2010.

J. DAVID NAVARRO
Clerk of the District Court
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IN THE MATTER OF THE LICENSE
SUSPENSION OF: JOHNATHAN PAUL
VANCAMP.

Supreme Court Case No. 37714
CERTIFICATE OF SERVICE

IDAHO DEPARTMENT OF
TRANSPORTATION,
Petiti oner-Appellant,
vs.
JOHNATHAN PAUL VANCAMP,
Respondent-Respondent on Appeal.

I, J. DAVID NAVARRO, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD
to each of the Attorneys of Record in this cause as follows:

MICHAEL J. KANE

JACOB D. DEATON

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

EAGLE, IDAHO

J. DAVID NAVARRO
Clerk of the District Court
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE LICENSE
SUSPENSION OF: JOHNATHAN PAUL
VANCAMP.

Supreme Court Case No. 37714
CERTIFICATE TO RECORD

IDAHO DEPARTMENT OF
TRANSPORTA TION,
Petitioner-Appellant,
vs.
JOHNATHAN PAUL VANCAMP,
Respondent-Respondent on Appeal.

I, J. DAVID NAVARRO, Clerk ofthe District Court of the Fourth Judicial District of the
State ofIdaho, in and for the County of Ada, do hereby certify that the above and foregoing
record in the above-entitled cause was compiled and bound under my direction as, and is a true
and correct record of the pleadings and documents that are automatically required under Rule 28
of the Idaho Appellate Rules, as well as those requested by Counsels.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
19th day of May, 2010.

J. DAVID NAVARRO
Clerk of the District Court

CERTIFICATE TO RECORD
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